ADMINPROC Fax:6157414472 May 22 2009 10:50 P.02

|
i \
i H Il
‘ |
' |
BEFORE THE TENNESSEE DEPARTMENT OF EDUCATION
: DIV[SION OF SPECIAL EDUCATION

| .
S |
IN THE MATTER OF:‘ | |

. \
V.C., the Student, and

C.T., tke Sq:dent 'S ]Plother

Petit] oners,
V.

MEMPHIS CITY SCHOOLS,
Respandent. ‘

l
DTCKET NO: (7.03-100097J

FINAL ORDER

Th151 matter wag heard in Memphis, Tennessee on March 24, 2009, before

. Leonard P¢gue, Adnn{nstranve Law Judge, assign " by the Secretary of State,
Administrat%vc Procedm#'es Division pursuant to T.C.A. § 49-10-606 and Riule 520-1-9-
.18, Rules 9f State Bo:éni of Education. Attormey Timothy W. Smith represented the
R&epondemi Memphis City Schools (MCS). Petitioner! V.C. was not present for the
hearing, bu,it V.C.’s m(f)ther, C.T.. was present and Petitioners were represented by

| ‘
attorneys Craig P. Barnes and Christina A. Zawisza.

The; subject of ithis proceeding, in geperal terms, is whether Respondent has

|

provided pr‘ocedural dué process to the Petitioners and whether a free appropriate public
education (FAPE) was px ovided to V.C. The specific is les are centered on Respondent’s

d1scommu4nce of V. C s at home Applied Behavmral Analy51s (ABA) program and
i
Extended I?fay pmgram.]

After consideration of the entire record, testimony of witnesses, and the

arguments i()f the partie%, it is DETERMINED that Respondent is in compliance with the

| |
’ | |

|

v
|
|
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|

i

o |
Individuals {with Disabilities Act (IDEA) procedures zu]{xd providing V.C. FAPE. This

detertnination is based ujpon the following Findings of F aTt and Conclusions of Law.
|
; FINDINGS OF FACT

‘ Background
|

|
1. V.Ci, a 7-year old student at the time of this hearing, was diagnosed with autism

in 2004. VF began spt;acch therapy, occupational therqu)y, and ABA services when he
enrolled at ;Hanvood Sc%hool for developmental disabi]i‘iy through the Tennessee Early
Interventim}' Program mj 2003. V.C. received at home ATbA services beginning in 2004.

Additionall&, he has rec!eived Extended Day services aft%r school for socialization. As a
[ 1
! ;

result of th:é February 2008 Individualized Education P%an (IEP) meeting, the at home

ABA program (10 hours) was terminated effective Jul:y 2008 and the Extended Day

services (6 hours) were terminated in May 2008. C.T. th continued to pay for at home
ABA services and for seirvices to address V.C.’s socialization skills.

2. For‘| the 2008-2:009 school year, V.C. has attended Shady Grove Elementary
School pur%uant to the ;;February 2008 IEP. His current|educatiopal plan provides for a
CDC (sp ial education? class) classroom placement with intensive small group and one-

| . | v . .
on-one instruction, daily integration in a “mainstreamed” kindergarten setting with
!

! I . . C ot .
typical peers with one-on-ome support from a Behavigr Technician, socialization with

typical pee;‘r.s during lulhch and recess, and speech therapy (both individually and in a
| |
group setting). :

' |
3. C.T. filed an |Administrative Complaint in Tme 2008 with the Tennessee

Dcparmlen;t of Education, Division of Special EducatioI“ as a result of her disapproval of

the 2008 |IEP Team |recommendations. The Department of Education ruled that

|

* |
| |

|

|
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Petitioners’gcomplaints had no basis in fact and that the Respondent had complied in all
| Z
aspects with the IDEA arfld applicable law.

4. Petitioners now L.llege that Respondent violated |the procedural requirements of

IDEA and deprived V.C. of FAPE by: (1) providing |V.C.'s ABA program and the

Extended Day program, ieffective]y “off the books™; (2) f"ailing to properly supervise and
maintain V.F.’s at homé ABA program, and then terminazﬁng both the ABA program and
Extended Ij)ay progran?l, without any basis in releyant performance based data,
. assessments: or any otherj scientific data; and (3) predetermining that V.C.’s at home ABA
and Extende'Ld Day programs would be discontinued without any meaningful participation
by C.T. As}a result of these procedural and substantive violations of IDEA, Petitioners

allege they 1;1ave suffered harm, and are entitled to, among other things, compensation for

expenses inl;urred m ma&nt&n@g the ABA at home program and Extended Day program

from Augus;lt 2008 to the present, funding from Respondent to continue both programs at

{

least througfout V.C.'s éOOQ-ZOIO IEP, as well as attorn y'S fees and costs.
| |

| BEST Team

5. V.CE.’S educatioril is overseen by the Réspondmt’s Behavior and Educational

Support Trziining Team f(BEST team) which is a specialized team of professionals trained

; ‘
in ABA me;thodologi% zlmd the education of children with autism spectrum disorders. Dr.

|

Kathleen Ciooter, who Was offered by the Petitioners as an expert in Special Education
N .

and ABA, testified that kt would be a “best practices” approach to have a select group of
!

professionals assigned t(f) an autism team.
i
6. Thel BEST teamwf is comprised of Carolyn Moore, Rebecca Fik, Catherine Ryan,

and Rahja Jopes and oth:er personnel who meet weekly tq review the educational progress
i
|
!

i : 3
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| | |
of the children who are’i under the BEST team’s supervision. The BEST team provides

| |

support and training of ?chool personnel] from the MCS and other school systems across
West Tenncssee in part{[lership with TRIAD (a program; which educates teachers across
|

the State oﬁ Tennessee i:n how to utilize ABA methodologies to work with children with

1
autism). | |
| |

7. Kay; Flowers is! a Legal Services Consultant |with the State of Tennessee,

Departmenq' of Educati(%n, Division of Special Education and has extensive experience
working with children with autism spectrum disorders. Ms. Flowers is familiar with ABA
methodolo,c,lry and the BIEST team. Ms. Flowers testiﬁeﬂ that the MCS BEST team was

one of thelforenmners!in the utilization of ABA med odologies in the education of
|
| H
children with autism and behavioral difficulties, and that a BEST team that meets every
|
week to review a smallllnumber of children represents “best practices™ for the education
1

| l
i

of an autistic child. |
! i

8. Reblecca Fik is tﬁe program supervisor assigned to V.C.’s IEP Team. Ms. Fik has

thlrty -four 3 ycars of expenence in special education with rwenty-elght years of experience

teaching chlldreu with ! autlsm Ms. Fik has training and experience in discrete trials,

incidental tcacbmg, and in all aspects of ABA. Ms. Fik 1s very knowledgeable regarding

|

V.C.’s educational needs and his disability and has bee] working with him since he was
I

three years|old. Ms. Fil; testified that she has hand picked V.C.’s teachers and thinks Mr.
Jones is the best techniclian in the MCS.

9. Catherine Ryaniis the BEST team teacher consultant assigned to V.C.’s school
team. Ms. FRyan is a be:;havior consultant with the BEST team and has received training

!
and education in ABA and the management of behaviors in children with autism

I
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spectrum dlsorders through the utilization of ABA menhodologles she is not a Board

Certified Behavxor Analybt Dr. Cooter testified that that

the ABA Ictl:todology.

management of V.C.’s ABA home program.

10.

Lori,! Norton is V.

for his academic progress in the school setting. Ms. No
!

experience

children wit

i
Jones has
|
N I . H . - 3
18 V.C.’s oﬁe-on—one ABA behavior specialist who wo

worked mt]p V.C. for th? last four years.

11.

I |
15 students'and the fiv e!member team discusses each an

60 studenttsI Ms. Ryan testlﬁed that she met weekly with

1

In 2007-2008 Ms. Ryan was ij
C.’s current CDC classroom teac
in ABA mt]‘athodologies and the utilization

h autism spectrum disorders. Rahja Jones is

aining with ABA methodologies and has bee

Accordmg to MsI Ryan, each member has an ave

Ms. Ryan is highly qualified in

pvolved in the supervision and

her and is primarily responsible
rton has education, training and
of ABA in the educaton of
/.C.’s Behavior Technician. Mr.

n trained by TRIAD. Mr, Jones

;rks with him everyday and has

rage caseload of approximately

d every case for a total of about

the BEST team to review V.C.'s

educaﬂonalmrogram and also discussed the home program with Ms. Robyn Anthony who

was V.C.’s plassroom teacher during the 2007-2008 scho

ol year and a member of the IEP

team. Ms. Ryan attende;d the February 2008 IEP meeting and reported to the IEP team

regarding V.C.’s ABA {;mme program. Dr. Cooter testt

mandated by IDEA and s different than the mandated IE

fied that the BEST team is not

P team.

12.  The home ABAr program and the Extended Da

V.C.’s 2006-2007 or 2?07-2008 IEP. According to Ms

/.C.’s IEPs because “that was above and be
|
|
|

listed on V

Home ABA Program/ Extended Day Program

y program are not contained on
5. Fik, these programs were not

yond what was required by the
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i
i

A |
| I 1
IEP.” Ms. Fik testified that the IEP team decided to provide more than the law requires

|

and the IEP|document Oﬂlﬂy contains the services that the FP tearn concludes is necessary

to provide FAPE. Ms. Flowers testified that the IEP document determines the services

that the school system has agreed to provide and a schooLsystem can agree to provide an

additional s]ervice in excjess of FAPE. According to Ms. | lowers, if an additional service

|
)

is not listedjon the TEP as a related service, then it is not piart of the child’s IEP.
i i
13.  Nika Hafford wa's V.C.’s at home ABA therapist land continues in that role today.

Ms. Hafford did not attend IEP meetings. Since MCS ended its involvement in the home

program, Mis. Hafford has not maintained any data on the program.

14.. Bragdon McCord testified on behalf of Peti]'oners regarding the field of
behavioral analysis. He é)bserved V.C. twice at home (Navember 2008) and observed him
on one occs,lsmn in the school setting (December 2008) in preparation of his report. Mr.
McCord tesuﬁed that V C. received one-on-one instruction in the CDC class and that he
witnessed the highest lt;vel of off-task disruptive behavior by V.C. in the CDC class.
According to Mr. McCol,rd, V.C. displayed a lack of total instructional engagement in the
regular classroom and he observed V.C. sitting with hi$ back to the teacher gazing off
into anothefr direction for nearly all of the regular classroom instruction period. Raja

|

Jones testified that on the day of Mr. McCord’s visit that there were other people in the

, ]
i

rear of the.classroom t:hat distracted V.C. and the other children and it is incorrect to

suggest V.C. cappot bej successful in the regular classroom. In the inclusion classroom,

Mr. McCorld observed t!hat occasionally a one to one assistant would whisper something

in V.C’s fs':ar, but no ;one was réally involved as far as instructing V.C. In the art
!

the assistant)was very active, prompting him to complete his tasks.

.

classroom,




ADMINPROC Fax:5157414472 May 22 2003 10:51 P.08

¢

!

|
|
: ’ . o
15. . Mr.!McCord testified that the total mstruchona% engagement time in V.C.’s at
| ,

home ABA| program ancFI the CDC class is similar because he gets one-to-one instruction

in both settings. In Mr.iMcCord’s opinion, based on his observations of V.C. at school

and at homf, V.C. would continue to benefit from one-to-one instruction and the at home

ABA instruiction provid'gd by Nika Hafford achieved m?r'e with less disruptions. In Mr.

McCord’s Bpmion, VC:‘ is not ready to participate in group instruction in a regular

education :I)ass based on his lack of instructional engagement in that class, and he does

not think V.C. is receiving an educational benefit from his participation it the regular

|

: !
education class. !
!

16.  Mr.|McCord ac{mowledged that he is not an expert in the different goals and

objectives and/or teachilng modalities for a child like V.C. and is not an expert in the

determination or evaluations of a child’s present levels of performance. He also is not an

i :
expert in thwb'developmdnt of an [EP nor does he have any expertise in the education of a

child with 4utism. Mr. l\i/[IcCord testified that he is not qualified to testify as to whether the

home prog:ram is a nei:essary component of V.C.>s IEP in order for the child to be
provided FJ?XPE. Mr. McCord admitted that he is not an leducational expert and that he is
not qualiﬁe;d to offer m?iy opinions regarding the educat}onal differences of the different
settings, su.‘rch as homie, art class, or CDC class. M;r McCord confirmed that his
methodoloéy was basedi on collecting multiple data and that he did not do that in this case

but still believes that hle spent sufficient time observing V.C.’s behaviors at school to

|
formulate his opinions. |
17.  Dr.;David Bica#d testified on behalf of Petitioners on the subject of applied
behavioral {analysis. Drl; Bicard testified regarding the importance of data ¢ollection and

1 |

i
'
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1 |

s

analysis in lpn ABA program Dr. Bicard was not familiar with V.C.’s education and had
no opinion ‘as to whethpr or not an ABA homc progra.ﬁn was appropnate for V.C. Dr.
Bicard noted that an ABA home program is not needeh if the child has a sufficiently
challenglng IEP and is makmg approprate progress in sclllool.

18. Bo | Dr. Cooteri and Dr. Bicard testified that the best program is one where a
child’s educational services are received during the school day as opposed to services at

Cooter had no opinion regarding whether or not the at home program is

required in order for VC to receive FAPE. Dr. Cooter hlad no opinion regarding whether

home. Dr.

or not the home prograr!n is successful or not and could not say whether or not V.C. fits

into the typf of child foyr whom a home program would Te a good option to consider. Dr.

|

Cooter had mo opinion régard'mg the Extended Day socialization program.
Eooter testified that ABA 1is an approprate iLtervention for a child of V.C.’s

19. Dr.
|

- | . .
age, that th%are is no research that suggests that ABA is only meant for a certdin age range,

- and the melthod is evenf used with older adults. Dr. Cooter further testified that V.C.’s

mean length of utterang and vocalization increased when he was with Ms. Hafford in

therapy, which indicatéd to her that he is getting educational benefit from the home
|
; \

program.
' :Communication, Sup_grvisiog, and Data
20. and Ms. deford testified that there was a daily communication log that went

back and forth between the school and home. According to Ms. Ryan, the log or

‘ |
notebook qtontained a communication section for Ms. Hafford and Ms. Ryan to exchange
comments, and a secticil)n that contained data sheets. AL the end of the school year, the

notebook i returned to|the parent. This notebook was apparently not available at the time

|
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of the hearing althou,

noiebook. ‘ |

|
21.
\

including d;ata sheets, l‘bssons plans, and training mate

nearly ever!ymmg that s;he did at home with V.C. was b

Ms. Ryan visited the home to meet with Ms. Hafford 8

2008 schoql year, six times in 2007 between October

|

2008, and onee in April’2008. Dr. Cooter testified that n
| |
program should have been occurring every six weeks.

22.

|
Dr. Cooter testiﬁed that the data that Ms. Ryan|

began her v151ts up unt11 the date of the IEP meeting, w

should haV

program by MCS were gvery good, and that contact logs
_1 |

“good stuff? documentin:g progress from September of 20

|

i IEP Meetings

23,
! |

no longer réceive the at home ABA services once he read

|

|

that she didn’t recall ever talking to C.T. about ending Vi

Ms.| Ryan testit:ied that she provided instructio

y 22 2009
!

[
n

|

10:51 P.10

gH there were copies of some of the information contained in the

n and support to Ms. Hafford
rials. Ms. Hafford testified that
ased on instructions from MCS.
separate times during the 2007-
and December, once in March

rinimal supervision of the home

maintained, from the time she

as the appropriate data that she

c been mamtammg, that the drill sheets that were provided to the home

5 and communication logs were

07 through April of 2008.

C.T! testified that during the 2007 [EP mecting, Ms. Fik told her that V.C. would

hed school age. M Fik testified

C.’s at home ABA, but that she

tells all her |

She further

24.  C.T! testified that at the February 2008 IEP meeti

home ABA program would end, and that the Exte

0
discontinugd. C.T. is a Lnember of the IEP team, and s

parents that ;thc goal is to get children in a naturalistic teaching environment.
noted that sﬂc had never made a decision for V.C. based on his age.

ing, it was decided that V.C.’s at
nded Day program would be

he refused to sign the 2008 IEP
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| ?
because she dlsagrced w1t11 the proposed decision to |eliminate both programs. C.T.

testified thzrt the recompnendatlons to end the at home T\EA services and the Extended

Day program were both made by Ms. Fik. Those present at the meeting included Robyn

Anthony (t;acher), Bobbi Musgrove (speech), Angela B?randon (occupational therapist),
N '
Ms. Ryan, Ms. Fik andr C.T. Ms Ryan was the minute Iaker at the meeting but did not
|
take notes of when she was talking.

25. Ms.|Ryan did not provide any data, notes, or lo‘g books from the ABA at home
, | -
program to] the members of the 2008 IEP team. Ms, Ryan orally reported at the IEP

o |

meeting regarding V.C.’s ABA at home program and Extended Day program. Ms. Ryan

discussed the progress I‘nade in the at home program an‘d the goals of the program. Dr.
Cooter testTﬁCd that thé person who monitors the at home program should report to the
TEP team. | . ‘ |
26. . According to C: T there was back and forth between C.T. and Ms. Fik about

whether ornot V.C. needed a home ABA program. Ms Ryan testified that “everybody

came togetllmer to make a decision on the things that were decided” at the February 2008
JEP team meetmb, cxccpt V.C. V.C. conﬁrmed that if the IEP team had rewewed all of
the data before the IEP \team meeting that they would have had a good understanding of
the home Qrogram. Ms1' Fik testified that all at home programs are discussed at weekly

|
| :
BEST teanT meetings.
27. Th? IEP team ﬁ{st developed the goals and objectives for V.C. and then identified
r
the appropériate setting{ to teach those goals and objectives. The at home ABA was

|

discontinqu because it was not felt that V.C. needed to be taught in that fashion any

longer to T:hieve success in the regular education program or in the special education



ADMINPROC Fax:6157414472 May 22 2009 10:51 P.12

l
program. ﬂle IEP teand (except C.T.) concluded that the élassroom was the appropriate
setting because V.C. hz;d begun to generalize his skills|and he needed to be taught in a
namralistic enviromnen't that was least restrictive. Dr. Cooter testified that. the reason that
the IEP team gave for dlsoontmumg the ABA home program was rational but not data

mformed- : ;,

| | |
28, In Fesp()nsc to the Administrative Complaint, Ms. Fik and Ms. Moore wrote

letters, with Ms. MOOr‘e stating, in part, that “as children reach school-age, they are
‘typically pl@ced m morel structured settings for learning :ct1vmes. Ms. Flowers reviewed
the correspondence fmm Ms. Fik and testified thalt the correspondence outlines
appropn'ateI 1easons whiy the at home program was discontinued based, in part, on the

|
goals and objectives 01% V.C.’s IEP and where those goals and objectiv&é can best be

addressed, |Ms. Flowers reviewed V.C.'s 2007-2008 |IEP and 2008-2009 IEP. Ms.

Flowers testified that bcf)th TEPs complied with state law, that there were no procedural

violations, ?.nd the [EPs Eoﬁered the child a free and apprqpriate public education.
" ,
29. Dr, lCooter testiﬁed that, pursuant to the minutes of the 2008 IEP, MCS did not

review and/or rely on any substantive data prior to the removal of V.C.’s at home ABA
services anfi,that the dél:cislon to remove the at home ]BA denied V.C. an educational

more at home ABA therapy at

benefit caujsing him haom. In Dr. Cooter’s opinion it was clear that there had been a
predetermination that V]C‘ was not going to receive anj

the 2008 IEP team meetmg Dr. Cooter described the removal of V.C.’s at home services

as a substa&mva placement change and that V.C.’s at home ABA program is a related

service.

11
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; |

30. Dr Cooter idcmiﬁed the following procedural violations: (1) the in home therapy

! L . . .
was not giver substanc? in the IEP meeting, there was 00 one assigned to monitor it,

there was no continuOusImonjtoring, there was a lack of data on the in home program at

the IEP tea%n meeting; |(2) C.T.’s voice was not givenl‘ credence in the IEP meeting.
According tfo' Dr. Cootejr, the procedural violations 1ed{to substantive and educational
harm to Vl . and den}'ed him FAPE. Specifically, D‘r Cooter testified that V.C.’s
educational program Wasj not viewed in total, only the pieces of it brought to the attention
of the JEP team were co | sidered. Dr. Cooter testified that the lack of data seen by the IEP
team caused V.C. educannal harm.

3. Im rtfegard to dat:a, Dr. Cooter testified that there was little translation of data
between hox?n'e and schogl resulting in two very separate silos of education for V.C. As a

| _

result there i‘was no generalization and educational harm to V.C. In reviewing the records

l
of MCS, D& Cooter op;med that in 2007 only about JQ% of the information collected

could actually be deﬁned as data. Dr. Cooter defined M(S’s data keeping as increasingly

anecdotal, Whlch serves a place, but is only part of a total look at data and data-based

| |
mStIllCUOH. j‘ N
H |

32.  Dr. Cooter identified the assessment tools used by MCS in the 2008 TEP meeting

as follows: the Brigance test, a prevocational checklist, a preschool language scale that is
| |

used for sééech thmapsr, and teacher observations. ShL opined that MCS’ use of the
w | |

Brgance, élthough a measure of IEP growth, was not!an adequate assessment for the

|
decision tojremove the ilome ABA. Dr. Cooter acknowledged that the tests used by MCS

were tests recommended by the State of Tennessee. Ms. Flowers testiﬁed that the [EP

team relied on the Brig?nce test, the nonspeech test of ef(pressive langunage, the receptive
: 1
| | \
| | |

| 12 l
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. ; |
| B .
| | !

] |
one-word \i/ocabulary teist, the Developmental Assessment of Young Childrén (DAYC). a
prevocatio:iaal chccklist% and teacher observations. Ms. Flowers confirmed that the IEP
team’s eva}uations are Eacceptable. Ms. Ryan testified that children with autism are not
given the n’?ormed Brigance test. “
33.  Dr!iCooter prep;ared an initial report containing her opinions, which was later

amended after she had reviewed additional documents and numerous witness depositions.

Dr. Cooter

testified that the two reports differ but not in a substantial way. She also

testified thi:lt she didn’t }lave all the records needed for the first report and did not do an
1 | |
adequate a {Ob of preparation for the first report. In the time between the two reports, Dr.
|
Cooter learned that sonde of the information provided in her interviews of Ms. Hafford
I |

and C.T. was not accurate (either because of misunderstanding or misstatements).

| I
However, Dr. Cooter testified that little weight was g,iv‘en to her interview of C.T. and

Ms. Haﬁord and that her amended report was data drivenl. By her own admission, the two
reports differ little and ;the first report was prepared wit?lhout all the records needed and

| !
not as adequately as she should have, which calls int| question her conclusions and
| .

makes it difficult to givcl the same weight to her testimony as to all of the other witnesses.
: ! '
|

| | Educational Progress of V.C.

34. C.T. testified th‘iat V.C. has made meaningful educational progress through the
years. C.T.i is provided: progress reports every six weTeks that are four pr five page
breakdowns of every onle of the IEP goals and his progra!ss which documents that V.C. 1s
making prq'vgr%s towarlds his IEP goals.'C.T. believes that V.C. has méde & lot of

progress, ir%creased his averba]izatjoﬁ,' and mastered a lot of new skills over the last two

years. Dr. ,Cooter conﬁrmed that V.C.’s progress reports and IEPs from year to year

|
-
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; |

|

demonstrate that V.C. @as made meaningful educational progress. For 2008-2009 up to

the date of the hearing, lFhe progress reports confirm that the child has made meaningful

educational| progress. M{r McCord testified that V.C. hasimade significant progress in his

academic g?als and obj(atctiv&e.

1 | . o
35.  Without considering the home program, Dr. Cooter testified that the school
" records, dotumentation, progress reports and TEP goal§ confirm that V.C. has had an
appropriate|public education over the last couple of years. She deemed his educational

program a success and |that there is much data that pr‘ ves that the school is making

progress w1“1th V.C. Dr. {Cooter testified that there is no data to show that the c¢hild has

regressed \i any way, tl%at the child has lost any skill or that the child has suffered any

barm at all since Resp0q|dent ended its involvement in thé at home program.

|
36.  Ms, Norton testii}ied that V.C. has made appropriate progress toward his academic

goals whic% are docum;l:nted on his IEP progress reports and that he has made almost

equivalent progress to altypical kindergarten student. For example, V.C knows all of his
letters, the I:;unds for -al’most all of the letters, he knows 50 sight words as compared to

the goal-forja typical ﬁAdergaﬁm child of 17 sight words, can identify coins, knows his

colors, can 'tell time to the hour, and knows his personal info@ation Sucﬁ as éddress,
phone number, age, first and last name, etc. V.C; has progressed in the reading program,
working through over 98 different lesson plans and goals and has made meaningful -
progress with the math| program, performing math ex lcises at a regular kindergarten
level. Ms. Norton reviewed V.C.’s progress reports a‘nd testified that for the fourth
reporting period, that ou{t of 36 defined objectives for V.C. on his IEP, he bas reached the

objective in 8 areas. ForI the third quarter reporting period, he achieved the objective in 7

14




ADMINPROC Fax:6157414472 May 22 2009 10:52 P.16

; |

out of 36 goals. Ms No:i'ton testified that V.C. has delays that go along with his diagnosis

of autism, sTuch as socia{ly and delays in his speech and verbal expression which may lead

to ﬁustrati(:)n and aggrcfission. He can experience probHems engaging in conversations,
problems ;i.nitiating initeractions with peers, problelns answering questions, and
vocabularyiproblems. V|C has hit Ms. Norton more than once. Ms. Norton has V.C. in
CDC class‘,from 12:IOlto 3:15 each day, and sh;: works with him one-on-one for 45
minutes eac&1 day. | | |

|

-

37. Mr.%Jones testified that V.C. has made much progress in terms of his behavior
| ;

managemerit and socialization abilities, as well as his| verbalization and spontaneous
‘ !

speech. Mr! Jones was not particularly familjar the at home ABA program and testified

| !

that it possibly could have contributed to V.C.’s progress,
| i

38.  Over course of the 2008-2009 school year,) V.C. has made progress in

. l
socializatiox;l and generalization in the regular kindergarten class and is able to atiend for

i i

longer pen'?ds of time. |
i ‘ CONCLUSIONS OF LAW
|

1. TheiPetitioners 1{1 this case have the burden to introduce evidence that would by a
I
|
preponderance of the evidence prove the issues should be resolved in Petitioners’ favor.
| .

. |
Rule 1360—"4~1-.02, Uniform Rules of Procedure for Hearing Contested Cases before
|
|
State Administrative age“ncies.

2. The| IDEA provides that children with disabilities be provided FAPE. Board of

Education bf the Hendrick Hudson Central School District, Westchester County v.
| |

Rowley, 45? U.S. 176 (1982). As part of providing FAPE, school districts are required to

|

establish anf individual education plan for each child with;a disability. Id.
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| @
3. Under IDEA, “related services” means transportation, and such developmental,
| !

corrective, jand other s?.lpportive services as may be riluired to assist a child with a

~ !
disability to beneﬁt frorn special education. Cedar Rapids Community School District v.

Garret F.. et al., 526 U. S 66 (1999). Special education u‘lstructlon can take place, “in the
classroom, Pn the home, |and in other settings.” IDEA, 20 U S.C. § 1401(a)(29)(a)

4. 'IheI inquiry of thc courts regarding the mesmT of FAPE is twofold: 1) has the
State comdhed with th«le procedures set forth in the Act? and, 2) is the IEP developed
through the Act’s pro@w& reasonably calculated to enable the child to receive
educationalibeneﬁts. @, at 206-207. |
5. Wit;h regard to Iprocedural matters, a court should “strictly review an IEP for

| .
procedural comphance, although technical deviations will not render an IEP invalid.

Deal v. Halmﬂton Cmmtv Board of Education, 392 F.3d 840, 853 (6" Cir. 2004) citing

. Sch. , 197 F.3d 793, 800 (6"

necessarily entitle Petitioners to

Cir. 1999).; A finding off procedural violations does not‘
. | I

relief. Id. ihe procedural violation must cause substantive harm, and thus constitute a

denial of F;:APE, for reli%f to be granted. Id. States and school districts should be afforded
discretion in detenmnii;g what type of program is appropriate based on the individual
needs of a: dJsablcd Lhﬂd McLaughlin v. Holt Public School: Board of Education, 320
F.3d 663 (6‘h Cir. 03). The burden of proof is|on the parent to prove by a
preponderance of the e\fdence that the IEP proposed by the school violates the IDEA. Id.
6. Petitioners arguf‘e that Respondent committed procedural violations by providing

the ABA ai't home and Extended Day program “off the books.” By doing this, Petitioners

|

claim that [Respondent |is attempting to avoid the procedural safeguards of IDEA when
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| .
'

. R I ; ;
taking away the at home ABA and Extended Day program. Neither program was listed
| v

on V.C’s !,[EP and Reépondent considered the progrﬂl:s above and beyond wﬁat was
required b] the IEP. However, there was no proof that Respondent arbitrarily ended
either program. The rlasons for ending the services, as noted by Dr. Cooter, were

rational. N'onetheless Respondent should not be per:mitted to do an “end run” of

!

procedures | when the sT'rvxccs are changed. Whether or not Respondent complied with
procedural requuementg when deciding to terminate the ABA at home and Extended Day

programs will be ex ined more fully below.

7. Petitioners allege that the decision to eliminate the programs was not based on

7 | ‘ .
relevant data and that there is no written record of disclussions of the assessment tools,

methodolo%ies or strat?egies regarding V.C’s at hong‘e ABA program. Specifically,

Petitioners 1olf;um that thr IEP team did not rely on or re 1 ew any data generated from the

at home pr«i)gram Dr. ?ootm opined that the decision :I end the ABA at home was not

data mtormed, denied V C. educational benefit and caused him harm. Although the IEP

meeting _no!te:s do not reiflect that the at home data was fliscussed, the proof established
|

that Ms. Ryan did repdrt to the team about the at home program and Extended Day

program. Ms. Ryan disc‘ussed the progress made in the at home program and the goals of
the program. Moreover, because of the weekly BEST team meetings, Ms. Fik was
already wcﬂ informed af’ to V.C.’s educational program.|Ms. Anthony, V.C.’s classroom
teacher du.rfng the 2007-2008 school year and member of the IEP team, was also well

informed di’xe to her prior discussions with Ms. Ryan about the bome program. As to the

assessmenttools and tests, Dr. Cooter acknowledged and Ms. Flowers confirmed that the

tests used by Respondent were tests approved by the State of Tennessee. Dr. Cooter
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| | i

: \

| 1 {

further added that MCS use of the Brigance test, although a measure of IEP growth, was

not an ade'quate assessment for the decision to remo\re| the home ABA. However the

proof estab:li'shcd that \e Brigance was not the sole or bmnary basis for the decision to

discontinut% the at home ABA as suggested by Dr. Cooter. The argument that the decision

\
was not based on data is without merit.

i ] .. , .
8. It is contended by Petitioners that MCS failed to properly supervise and maintain
‘ |

- | |
the at homé': ABA progﬂ'&m. Dr. Cooter opined that Ms. iRyan was knowledgeable about

the in homlletprogram blut not informed. Ms. Ryan visited the home to meet with Ms.
Hafford 8 sieparate timeﬂ‘s during the 2007-2008 school year. Petitioners characterize the
visits as ochn'ations w}lere data was not collected, yet br. Cooter testified that the data
that Ms. Ryan mah1tainéd, from the time she began her visits up until the date of the IEP
meeting, W?.S the appropriate data that she should have ‘geen maintaining. Both C.T. and
Ms. Haffor%i testified th%lt there was a daily cornmunicat%on log that went back and forth
between thé school and|home. The log/notebook contained a communication section for
Ms. Hafford and Ms. Ryan to exchange comments an‘d a section that contained data
sheets. Ms. ‘Rvan provided instruction and support to Ms. Hafford including data sheets,

lessons plans and trammg materials. Dr. Cooter noted that the drill sheets that were

»

provided tq the home program by MCS were very go as were the contact logs and

commumcatlon logs. Petitioners’ claim that Respondent violated procedural requirements
l

by failing to properly %upervise and maintain the at h?me program is contrary to the

proof.

9. The IDEA requires “an opportunity for the parents of a child with a disability ...
| .

to participate in meetings with respect to the identification, evaluation, and educational
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O |
I
placement |of the chxld, and the provision of a free and appropriate public education to

such child!...” 20 U.S'C. §1415(b)(1). Parental participation in IEP meetings is to be

more than mere from; it must be meaningful. Deal |v. Hamilton Couﬁtx Board of

Education, 392 F.3d 840, 858 (6% Cir. 2004). A predetermination by a séhool system,
| |

before the FP; concerrling a placement decision is a procedural violation of the IDEA.

Id. at 857.tA pIacemegt' decision may only be considered to have been based on the
|

child’s IEP; when the cﬁild’s individual characteristics, including demonstrated response

to particular types of educational programs, are taken into account. Id. at 859. In this

case, Petitioners argue that predetermination occurred based, in part, on the fact that

CT.’s requ‘est that the programs continue was not heeded. Even though C.T. and the IEP

team dlsagr@ed1 this doq‘s not mean that C.T.’s opinion wasn't given credcnce as opined
by Dr. Cooter In fact, Ms Fik testified that the IEP team, considered what C.T said in the
meeting. Petmonels also rely on letters written by Ms. Nloore and Ms. Fik, months after

the IEP meeting and in response to the Admunstrative Complaint, to prove

predetemlmauon The only sugges'uon of predetemunan}on in either letter is a statement

1
l

by Ms. Moore who wa% not present at the [EP meeting, ﬁhat as children reach school age
they are typlcally placed in more structured settings. MCS representatives testified that
_the program d.lSLOD‘[lllu;nCC was not an age based decision. This statement in a letter
lalone is nof proof of prcdetennmauon The IEP team developed the goals and objecnv&e
for V.C. and then iden&ﬁed the appropriate setting to tiach those goals and objectives.
Ms. Ryan teported to the IEP team about the at home program, assessment tools were

I
reviewed, and there w discussion back and forth between C.T. and Ms. Fik about

whether or not V.C. ne]ded an at home ABA program. The IEP team concluded (except

1 1 19
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I

i
C.T.) that the classroom was the appropriate setting becanse V.C. had begun to generalize

his skills and he nwded to be taught in an environment|that was least restrictive. The at
home ABA| was discontinued because it was not felt that V.C. needed to be taught in that
fashion any longer to achieve success in the regular education program dr in the special

|

education program. The evidence reveals that there was no predetermination by the

Respondenf and that C.T. meaningfully participated in the IEP process. Further, there is

evidence to|support a finding that the individual needs of V.C. were considered as part of

the decision to terminate‘T the at home ABA and Extended|Day programs.

10. V.Cl. has made nﬁeaningful educational, behavio 1 and socialization progress. All

\»

| .
the witness‘es were in ftgreemmt on this point. There| was no evidence presented to

determine what role thel continued at bome ABA may p[ay in V C.’s success. Likewise,
there is no data to show that the child has regressed in any way, that the child has lost any
skill or that| the child ha:s suffered any harm since the Réspondent ended its involvement

in the at home program.\Mr. McCord offered criticism of the school program and opined
|

| .
that V.C. would continue to benefit from one-to-one instruction and the at home ABA

instruction. %Howcvcr, hi‘[s opinions are based on just onc observation at school that Mr.
Jones indicilted was notitypical behavior for V.C. and ‘ . McCord is not an educatiopal
expert. Given Mr. McC<i‘)rd’s limited data and his limited expertise, little weight is given
his tcstimox‘ly. Further, the mere fact that there is some benefit does not mean that a
service is neiscessary. \

20
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3

| ] - )
It JT Determined that Respondent is in comphl[nce with IDEA procedures, has-

not committed any prc;me_dural or substantive violatio ‘s of IDEA, and Respondent is

providing V.C. FAPE. It is ORDERED that the remedies and relief sought by Petitioners

1

are denied.iRespondent is g}e prevailing party in this matter.

Entered this '\ day of May, 2009,
I

|

S T L s

LEONARD P
ADMINISTRATIVE JUDGE

| |
!

’; |

| |

, l

: i

{ |

H +
i

File in the Adrﬁmjstraﬁve Procedures Division, Office of the Secretary of State,
l .
this 3\ day of May, 2009.

|

: } : .

. Jwong) B Mivall, pusetm,
;

Thomas G. Stovall, Director
Administrative Procedures Divisio
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‘ Notice

Any party aggncvcd by[ this decision may appeal to|the Chancery Court for
Davidson County, Tennessee or the Chancery Courl in the county in which the
petitioner resides or may seek review in the United States District Court for the
district in Wh]Ch the school system is located. Such appca] or review must be
sought W1th1|n sixty (60) days of the date of the entry of a Final Order. In
appropriate ¢ases, the rev1ew1ng court may order that this Final Order be stayed

pending further hearmg in the cause.

Ifa determmlatlon ofa tlleannv officer is not fully complied with or implemented,
_the aggneved party may enforce it by a proceeding in the Chancery or Circuit
Court, under provi 510117 of Section 49-10-601 of the Tennessee Code Annotated.




